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Medical Panel Standards

Disability Regional Medical Panel Questionsx

- Is the member mentally or physically V Is the member mentally or
incapable of performing the essential physically incapable of
duties of his or her job as described in the performing the essential duties
current job description? of his or her job as described in

the current job description?

- Is the said incapacity likely to be
permanent? V Is the said incapacity likely to

be permanent?

¢ Is said incapacity such as might be the
natural and proximate result of the

personal injury sustained or hazard e
: aw have separate questions an
undergone on account of which forms

retirement is claimed?
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Medical Panel Standards

Disability Regional Medical Panel AQuestions
An affirmative certification by a majority of the medical panel is a condition precedent to an
award of benefits. See G.L. c. 32, 8§ 7(1); See also Malden v. Contributory Retirement
Appeal Board, 1 Mass. App. Ct. 420, 424-425, 298 N.E. 2d 902 (Mass. App. Ct., 1973).

Typical Negative Panels:
“No” on Question One — the member was found not to be disabled.
YYN or “No” on Question Three — the member was found to be disabled, the disability is

permanent, but the disability was NOT found to be related to the member’s alleged work-
related incident.

NOTE: While not eligible for ADR, this member is eligible for ODR if they have 10 or more years of creditable
service

Rare Negative Panel:

YNY — the member was found to be disabled, and the disability is related to their work-
related incident, but the disability is NOT permanent.
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Medical Panel Standards

COMMONWEALTH OF MASSACHUSETTS
PUBLIC EMPLOYEE RETIREMENT ADMINISTRATION COMMISSION
CERTIFICATE FOR ACCIDENTAL DISABILITY

COMMONWEALTH OF MASSACHUSSETTS
PUBLIC EMPLOYEE RETIREMENT ADMINISTRATION COMMISSION
REGIONAL MEDICAL PANEL CERTIFICATE

e IXTE OF DISABILITY: ACC

PLEASE CONSIDER POINTS A AND B BEFORE RESPONDING TO QUESTION #3.

The member's retirement board will provide you with all information relating to the member's POINTS A AND B SHOULD ALSO BE DISCUSSED IN YOUR NARRATIVE .

climed disability and the current job descripfion. This infarmation is critical to your ability to

perform a comprehensive medical evaluation and assess the member’s ability to perform the

essential duties of hisher job. If this information has mot beem received, please contact the

PERAC Medical Panel Unit il A. Whether there is any other event or condition in the member/applicant’s medical
history, or in any other evidence provided to the panel, ather than the personal injury

! sustained or hazard undergone upon which the disability retirement is claimed, that might
have contributed to or resulted in the disability claimed.

B. Whether it is more likely than not that the dlmbmlywu caused by the condition or
event desqibed in (A) rather than the personal injury sustained or hazand undergone which
is the basis for the disability claim, and the basis for your conclusion.

DID THE MEDICAL PANEL REVIEW THE MEMBER’S JOB DESCRIPTION?

vEs i mo QO

DID THE MEDICAL PANEL RECEIVE AND REVIEW MEDICAL RECORDS IDENTIFIED ON THE
TRANSMITTAL OF BACKGROUND INFORMATION TO A REGIONAL MEDICAL PANEL FORM
PRIOR TO RENDERING A MEDICAL OFINION IN THIS CASE?

3, IS SAID INCAPACITY SUCH AS MIGHT BE THE NATURAL AND PROXIMATE RESULT
OF THE PERSONAL INJURY SUSTAINED OR HAZARD UNDERGONE ON ACCOUNT OF
'WHICH RETIREMENT IS CLAIMED T*

usg NO O

FLEASE LIST ANY RECORDS NOT LISTED ON THE TRANSMITTAL OF BACKGROUND
INFORMATION TO A REGIONAL MEDICAL PANEL FORM, WHICH THE PANEL REVIEWED.

ves ) w0 (O

n of a Pre-Existi ondition Standard: If the acceleration of a pre-
existing condition or injury is as a result of an accident or hazard undergone, in the
performance of the applicant’s duties, causation would be established. However, if
the disability is due to the natural progression of the pre-existing condition, or was
not aggravated by the alleged injury sustained or hazard undergone, causation would
not be established.

1. IS THE MEMBER MENTALLY OR PHYSICALLY INCAPABELE OF FERFORMING THE
ESSENTIAL DUTIES OF HIS OR HER JOB AS DESCRIBED IN THE CURRENT JOB DESCRIPTION?

“!/E NO O
Please continue ONLY if you answered yes to question #1_
2. IS SAID INCAPACITY LIKELY TO BE PERMANENT?

YES O No 7

PERMANENCY: Ah'h.l';hF-—I'ilvlm—fﬂ'nmhwn'ﬁumh,w
‘ever to end even though recovery at some remote, unknown tima is possible. B the medical is nuable
determine when the applicant will no nphﬁﬂi-ﬂ,-q--:m the disability to be permanent.
However, if the recovery is ressopably certain after a fairly definite the disability cannot be classified as
permancst. It is impe rative that the medical pan el make its determi a: based oa the actual examination of
the applicant and other available medical tests or medical records which have been provided. Tt is mof the
mn:hr- M;:nkhnamp]q--tp_m.n that may become mvailable to an applicant at some

re pol

e to the question of causality (#3) in
accidental disability narrative reports, your opinion must be stated in terms of medical
possibility and not in terms of medical certainty.
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Medical Panel Standards

CONCLUSIONS:
The DIAGN QSIS includes the following:
1. Status post C7 corpectomy and fusion, and artificial disc placement

We did review the member’s job description. We did receive and review the medical records
identified inthe transmittal of documents.

The disability is claimed weakness and numbness after a cervical operation for disc protrusion at
C6-7 which affects his arm and he denies any feeling below the elbow on the right side. That
being the case, he claims he has a virually uselessright arm, however, examination does not
support his clai m. This examination, particularly the sensor'y aspects, suggests symptom
magnification rather than a structural lesion. For that reason, a statement of disability and
permanency cannot be made.

So much for you calling me

a skiver. The DOCTOR says
I'm the worst case of

malingering he's ever seen.

Massachusetts State Retirement Board |

It is the recommendation of the panel that an &ight week rehabilitation program may all ow the
symptom magri fication to fade, permitting a better and more accurate examination.

At thistime, the member would be physically incapable of performing the essential duties of
his job es described in the current job description. However, the issue of permanency isnot yet
determined. He may very well has partial weakness, pain and numbness of the right arm which
would permanently 1imit his ability to return to work but this cannot be accurately determined
because of the symptom magnification. In any event, said incapacity is such as might be the
natural and proximate result of the injury sustained on account of which retiremert isclaimed.

We hope this material is helpful in your review,

Nabil Basta, M.D.
Board Certified Orthopedic Surgeon

7 I
" e

.—7
- - o T
v S P P

Hwa Hsin Hsich, M.D.
Board Centified Orthopedic Surgecn
Encs: Regional Medical Panel Certificate
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Medical Panel Standards

Legal Standard for Evaluating a Medical Panel

The Petitioner does not have an opportunity to have a retrial of the medical facts of the case, where the Panel applied proper procedures and correct

principles of law. See Kelley v. Contributory Retirement Appeal Board, 341 Mass. 611, 617 (1961).

A medical panel’s certificate responses can be overcome only upon proof that the panel:
(1) lacked pertinent facts or
(2) employed an erroneous standard.

See Retirement Board of Revere v. Contributory Retirement Appeal Board, 36 Mass. App.Ct.

99, 106 (1994). See also Queenan v. Contributory Retirement Appeal Board, 2001 Mass.

Super. LEXIS 91, at *12 (Mass. Super. Ct. 2001).
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Medical Panel Standards

Pertinent Facts

Transindttal of Background Information to a Regional Medical Panel Transmiteal of Background Information to 2 Regional Medical Panel
Updated Saptambar, 2001 0
Faber's Las Marve Fint M, Sodal Secarir
Complele listing of al medive] regonds that have hsen transmitted %0 the mambers of the
regional metical penel by the retiremen baord.

= Crate of Record | Deseriprion of Reeard

= I N (] [STATEToAAD DY RETRMENT =ikl = =g

e Mhumnbirie Last Mome — . —_Firw Retiroman. Bosrd————— L2AIEN6 TREATING PHYSICIANSTA1EMENT
—————. T} Rodremn Bosrd ————

2223016 MEDICAL RECORDS 0 301132016

Satal Secury ®  Member's Enplager

| ciacrs et i i e S EMELOY B FIRST REPORT OF FUURY 171

Exmincon Date  Thre Examinatlon Locar
EMPLOYEE'S JOB HESCRIPTICN

5
e[ ) me[ ]

Fember of Regoral Med.al Fane! 252016 EMILOVERS STATEMENT PERTAINHIG 10 MEMBERS APPLICATION
W have bewn EGrmad ihat, pursuans © G.L e 32, § 6 you have been nppeincad a1 u member f the —— —
ragianal medical pane which will sxarnins the Bbave ramed membar for {Plasse chadk orie er beth): ] Davabiz01e [WIE- 0312220 14
codental Diszbiky Recramene || Ordinary Disabllicy G216 IEMBERS APPLICATION
The following materials have been enclosed to assist you in your evakuation: DarsA0Ig HIRD W15 DOCUMENTS

Tiws seaernenc of mber's physieian in eanneceian with applicatlon far dubiliry retirement,
Scatement.of the member's smpleyeridepamment head, with seached copies of all reporm or
irvastipations cancering the member’s alleged Inndents ar hazards, and‘a eopy of the member's ~
currene offical fob description with essensial duties neaz

The marmbar's sttemenk of reason for accidental dissbiliy fiked only in tha cass of accidan) disabiliy).

The mamesr's STvement of dutles.

Tha memés’
Name of Baxrd Cinlrman o Baard Adminksuzmor ignature of Beard Chalrman or Boar Adriniscrater

Meslieal racords 2 bnaed by tho rocizement board {ses page 2 fr

Spcifie Instrucddans from ch retirement beard Seree Address

I— A —

Saace Ze

COMMONWEALTH DF MASSACHUSETTS | FUBISC ENPLOTEE RETIREENT ADHINISTAATIGN EOMMISSION
VRELL U MRS B0 PES:
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Medical Panel Standards

Pertinent Facts

MEDICAL RECORDE:

Job description / Regular
Ths rexo r:!s submitted were reviewed in deinil prioe w the PFERAC valugtion and these included 3 X
the fllowing: and Major Duties

Job deseription dded “Clerk 1117 for
Forms necded For the disability application tncleding the treating physician’s stetement of
, M, 0. {unduted)

Reposts of injury detailing the February 19, 2013, indicullng her lag working dey was M ed ical ReCO rds (i nCI Ud i ng

Jounwary 29, 2016, i.e. she worked for three vears following the injury

Reports of D, _ ary curt physicien, slorting in 2013 1o ﬂlf present )

l.unFr‘: The tecords from Dr. \'-':Ilz'l.'ru:.n indicare thal he did dictate a letter indicating that any I M ES

her present disablily was pr:-u fing bul wis aggrevated by ber job description as a

receplionist and that :ggrmnu.:m WaLS I Major SomponenL,

Reponts of cervical spine MRE studies duled Murch 25, 2003 ned DEIE"I!U!EIEB m:;izmij: i 2

which indicated multilevel cervical spomdylosis mostly 1t C5-6 on the fef associnted wi ( )
foraminal stenosis end spinel stenoss. Su rvel ”ance If nOtable
Report of the EMGMNCY stedy dmed June 17, 2014

Reports of plain x-rays af the lumbar spine doed December 13, 2013, along with thonieie

spine and cervical spine daed March 5, 2013

Report of I, ».D. . ocurosurgeon, doied April 23, 2003 who disgnosed ¥

chronic cervical pain muzculoskeletal in nature and recommended an eight week course Other factors to consider are:

of physical thermpy 3

eport of (SRS (- WS (D, dsicd biay 20, 2014 Length of Panel Exam (time)

who di sed deremerative dis T the cervical spine and o ded the EMG : & .

Sty and e Tared commant on gaggstion Physical Examination of Member

Report of [N, 1.0, dated May 22, 2014, along with an addesdusn of June 10, - . .
20114, e was of the opinion thot she indecd hod cervical spondylosis med it wes Member HIStOI’y (InC|Ud|ng Member

preexisting and sggravated by the magwee of hee work .
Report of I, .D. neurosurgaen, dated April 14, 2013 who did pot find her o narrative to Panel)

e m surgical candidale and considered treated with 8 puin management speclaist Length Of Pan el dISCUSSIO n (pageS)
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Medical Panel Standards

Legal Standard

V Is the member mentally or physically incapable of

performing the essential duties of his or her job as Any such employee must
described in the current job description? have successfully passed a
physical examination on or
V Is the said incapacity likely to be permanent? after the date of hire, which
failed to reveal any evidence
Is said incapacity such as might be the natural and of such condition

V proximate result of the personal injury sustained or V A retirement board is required
hazard undergone on account of which retirement is to the condition was caused
claimed? by the job, unless the

contrary can be shown by

competent evidence.
WORKERS’ COMPENSATION STANDARD (Ch.)

See Damiano v. Contributory Retirement Appeal Board, 72 Mass. App. Ct. 259 (2008) (noting that that language of G.L. c. 32, §7 is more restrictive that that under G.L. ¢. 152).

Total and permanent incapacity v. total incapacity v. partial incapacity

Massachusetts State Retirement Board |
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Medical Panel Standards

Legal Standard

Aggravation of a Pre-Existing Condition Standard:

If the acceleration of a pre-existing condition or injury is a result of an accident or
hazard undergone, in the performance of the applicant’s duties, causation would be
established. However, if the disability is due to the natural progression of the pre-
existing condition, or was not aggravated by the alleged injury sustained or hazard
undergone, causation would not be established.

Not mandatory to answer, as only applicable IF disability was the result of the
aggravation of a pre-existing condition.
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Medical Panel Standards

Legal Standard

DISCUSSHH:
The DIAGMOE1S ineludes the following:

1. Curvicat spondylesia oe multiple Levels, shth bilniers) Forming| senosis and cental cannt
namowing at 3, &

Baged anthe recoeds available, wdeys aliolenl evaduaion and review of 1he job desceiption, it iz
the Penel's oinlon 1ht there s oo coosz| relationship between Ger job duties ond the present
cervicel spondylosis,  This is based on ceview of (e jah deserplion of dulics which 1
ineansslend with sérvlenl fpondylesia al mulliple levels and foramival slcoesis, which s the
cauee of her cherent s ymploms and need for beatment. 1L is iBe Ponal's apinion thal she canpog
work as 3 meceplionisl witk the cumenl findings, bol ogoin tess findings arc not relaicd 1o er
job. These Dodings dne permtongnt

In summury, based er lodoy's evolualicn and review of the avpiloble medical

member is physically incapatle of performing the cascmial duties of hia job a3 &

curenl job deseription. Saic inca kely 10 he permenedl inoarniee. The incopecdty is ao
such as mighn be Lhe naturs] and pre o eslt of e persenal injury sustuined on account of
wrhich relircatent is claimed,

Sincerely yours,

e
a7

tahil Basid, kL

Bnard Cealitied Drthopedic Swgeon

Medical Panel £ hair

Lot A i

Richard Toese, M.
Bnong Certificd Mearalogin
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Medical Panel Standards

Clarifications and New Panels

VAdditional Medical / Employment Records? ;
Pre-injury or Missing Wrong Panel Specialty
Post-Panel Medical Records (i.e. Psych v. Ortho; ADR v. Heart Law)

The Appellant does not have an
opportunity to have a retrial of the medical facts of the case, where

the V Panelist conducted Member IME
Panel applied proper procedures and correct principles of law. See
Kelley v. Contributory Retirement Appeal Board, 341 Mass. 611, 617

(1961). :
Goodgion v. Contributory Retirement Appeal Board, Suffolk Superior Panel unable to answer questions about
Court Civil Docket # SUCV2008-01622 (May 1, 2009)(finding Member’s aIIeged dlsablllty

appropriate the view that “had evidence of plaintiff’'s disability existed
prior to the Medical Panel’s consideration of the matter, it would

have e ¥ 5
appeared in the many evaluations and examinations which had V Clarlflcatlon requeStS have failed
previously occurred.”)

Factual or Non-Fatal Legal Standard Errors
(Ex., wrong date of injury; unclear legal
conclusion)

Break Non-Majority Panel Tie

(Ex., N, YNY, YYY)
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The Status of Gomes and Its

Ramifications on Retirement Boards

-

Derek M. Moitoso, Esq., Compliance Counsel | PERAC
October 2, 2018

MACRS 2018 FALL CONFERENCE LEGAL PANEL




AN

LEGAL PANE

MacAloney v. Worcester Regional Ret. Bd.
& PERAC

= MacAloney, call firefighter, Westminster.
= Sought creditable service as a call firefighter.

= Worcester Regional Ret. Bd. (“WRRS”) denied
request because member was not a civil service
employee.




CRAB In MacAloney

= CRAB rejected WRRS civil service argument.

= CRAB adopted PERAC’s position that a call firefighter
should receive creditable service under G.L. c. 32,
84(2)(b), but added that the member must pay for such
service, a departure from PERAC’s long held position.




Gomes v. Plymouth Ret. Bd. & PERAC

= Gomes, Police Officer, Plymouth.

= Sought to buy creditable service for police
reserve time under G.L. c. 32, 84(2)(b).

= PERAC directed the Plymouth Retirement
Board (““PRB”’) to allow the buy back,
PRB said no and appealed to DALA.




CRAB In Gomes

= CRAB adopted PERAC’s position that Gomes
had to pay for the creditable service under
G.L. c. 32, 84(2)(b).

= CRAB rejected PRB’s position that the service
could be granted for “free”, as the member
was originally compensated for such service.

[free




Grimes v. Malden Ret. Bd. & PERAC

= George Grimes, Police Officer, Malden.

= Sought creditable service while on a reserve
list.

= Malden Retirement Board “MRB’’ voted to take
payment from member, but refused to grant
creditable service.




CRAB In Grimes

= DALA adopted PERAC’s positon that Grimes was
entitled to creditable service based on a $5,000
annual salary under G.L. c. 32, §84(2)(b).

= CRAB found that where no salary was paid to
Grimes, the creditable service would be “free”
to the member.

= CRAB also determined that all PERAC
memoranda are binding on all retirement
boards based on a statutory grant of power.




Superior Court in Gomes

= Superior Court determined that the creditable
service under G.L. c. 32, 84(2)(b) is “free” or

without cost to the member. —
= Superior Court found that there is no

“make-up” payment provision in

G.L. c. 32, 84(2)(b).

* G.L. c. 32, 84(2)(c) deals with make-up payments
and reserve police/fire are not mentioned in that
section of the statute.




CRAB: PRB No Standing to Appeal

= CRAB argued PRB has no pecuniary interest that
can be harmed, as it can only gain contributions
from Gomes.

= Superior Court stated CRAB’s view too narrow,
as It limits access to justice.




G.L. c. 32, §16(4)

= Any “person” when aggrieved by any action
taken or decision of the retirement board or
PERAC ... may appeal to CRAB.

= Can a “person” be a retirement board? %

.

o/

I



Presenter
Presentation Notes




Person™

= Aperson pursuant to G.L.c. 4,8 7cl. 23 s
defined as follows: "Person" or "whoever" shall

Include corporations, societies, associations
and partnerships.




Woods Hole, Martha’s Vineyard & Nantucket
Steamship Authority v. Town of Falmouth

= When the Legislature enacts a statute ... that applies
only to “persons,” it does not intend the statute to
apply to the Commonwealth or any of its governmental
entities, including government authorities.

* As has been many times observed, this definition does
not encompass governmental agencies, municipalities,
or municipal corporations.

<




Court of Appeals In Gomes

= CRAB is likely arguing that the
Superior Court erred In interpreting
G.L. c. 32 and failed to defer to
CRAB’s interpretation as CRAB Is
entitled to deference.

= CRAB is also likely pursuing the
“standing” argument.
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Massachusetts Public Records
Law

The current Massachusetts public records law has been in place since 1973, but was recently amended
effective January 1, 2017

Massachusetts has its own public records law, not to be confused with the often cited Federal Freedom
of Information Act or “FOIA”

We often receive requests that actually cite to FOIA, but nonetheless treat them as a Massachusetts
public records request

The Freedom of Information Act is a Federal statute that applies to Federal records only

On the other hand, the Massachusetts Public Records Law applies to records created by or in the
custody of a state or local agency, board or other government entity




What is a “public record”?

According to the Secretary’s A Guide to the Massachusetts Public Records Law, “every record that is
made or received by a government entity or employee is presumed to be a public record unless a specific
statutory exemption permits or requires it to be withheld in whole or in part.”

The statute defines “public records" to “mean all books, papers, maps, photographs, recorded tapes,
financial statements, statistical tabulations, or other documentary materials or data, regardless of physical
form or characteristics, made or received by any officer or employee . . .” GL c. 4, 87(26)

Electronic records are treated the same as paper records for disclosure purposes (such as, email, texts,
IMs and so forth)

Do not commingle your email or electronic devices such as laptops and phones or you will potentially
open them up to review for public records.




What is a “public record”
contd.

Specific statutory exemptions may be found at GL c. 4, § 7(26).

There are non-statutory exemptions as well called common law exemptions, such as attorney-client
privilege and work product privilege. These exemptions permit the board to withhold a record from the
public.

A records access officer (RAO) must prove with specificity why it should be allowed to withhold any
public record. If an RAO claims an exemption and withholds a record, the RAO has the burden of
showing how the exemption applies to the record and why it should be withheld.




Records Access Officers

Changes in the law require government custodians to designate a records access officer.
Custodians may also have secondary records access officers.

Some city departments have two public records contacts, one for press and one for constituents and
others. This remains permissible under the new law.

Massachusetts law requires that, “Each agency and municipality shall post in a conspicuous location
at its offices and on its website, if any, the name, title, business address, business telephone number,
and business email address of each records access officer. The designation of 1 or more records
access officers shall not be construed to prohibit employees who have been previously authorized to
make public records or information available to the public from continuing to do so. Any employee
responsible for making public records available shall provide the records in accordance with this
chapter.” GL c. 66, 86A(c)




AGENCY OR MUNICIPALITY

Why does it matter?

Different time limits

Different fees

Different implementation dates

Different electronic posting requirements
Different venue for court proceedings

Different reporting requirements




Agency or Municipality

e Confusion stemmed from the fact that amended statute distinguishes between
municipalities and agencies, but does not define the terms.

e Secretary of State's regulations do define those terms. An agency, for example, is
defined as:

Cities and towns, local housing, redevelopment or similar authorities. A consortium,
consolidation or combination of entities within a single political subdivision of the
commonwealth or among multiple political subdivisions of the commonwealth shall be
deemed a municipality.

e But the definition of municipality is troubling:
Any agency, executive office, department, board, commission, bureau, division or authority
of the commonwealth that is identified in M.G.L. c. 66, 86A and c. 4, 87, clause Twenty-

sixth and makes or receives ‘public records”, as defined in 950 CMR 32.02. . ..

WHAT?




Agency or Municipality

e PERAC and the Law Offices of Thomas Gibson filed requests for advisory opinions
from the Secretary of State

e A written advisory opinion, SPR Bulletin 01-17 was issued in response
e The issue was framed as:

The updated Public Records law took effect January 1, 2017. The updated law
distinguishes between agencies and municipalities and imposes different responsibilities
based on this distinction. As a result, it is now necessary for public entities to be
considered either an agency or municipality for purposes of the Public Records Law.

e After considering several factors the Secretary of State opined that “In light of the
above factors and the definition of “municipality” in the Public Records Law and
Regulations, please be advised that local, regional, and county retirement boards are
to be viewed as municipal units for purposes of the updated Public Records Law.”

e SPR Bulletin 01-17 is on the Secretary of State’s website




Records Access Officers

By way of example, the Boston Police Department website contains instructions for those seeking
public records:

Members of the public seeking records from the Boston Police Department can submit their requests in writing to:

Director of Public Information
One Schroeder Plaza
Boston, MA 02120

Attn: Martha DeMaio

Or via email to: PublicRecordRequest@pd. boston.gov (preferred)

If you are a member of the Media please direct wour records request in writing to:

Director of Media Relations
One Schroeder Plaza
Boston, MA 02120

Or via email to: MediaRelations@pd. boston.gov (preferred)
For questions regarding Public Records requests or to check the status of your request please contact the Director of
Public Information during regular business hours Monday to Friday at 617-343-6660.

http://bpdnews.com/public-records-request/
(Accessed August 31, 2018)



http://bpdnews.com/public-records-request/

Records Access Officers Mode
of Response

The RAO shall provide public records “by electronic means unless the record is not available in electronic

form or the requestor does not have the ability to receive or access the records in a usable electronic
form.” GL c. 66, 86A(d)

The RAO shall “provide the public record in the requestor's preferred format or, in the absence of a
preferred format, in a searchable, machine readable format.” GL c. 66, 86A(d)

The RAO “shall not be required to create a new public record in order to comply with a request.” GL c. 66,
86A(d)




Public Records Department
Web Page on Boston.gov

This page will evolve over time to include additional records access contacts for City departments

PUBLIC RECORDS

As Director of Public Records, Shawn Williams is the

CONTACT

Records Access Officer for the City of Boston.

E 617-635-4037

[F] SHAWNWILLIAMS@BOSTON.GOV

PUBLIC RECORDS RESOURCES COST OF PUBLIC RECORDS REQUESTS
@ 1 CITY HALL SQUARE

ROOM 615
BOSTON, MA 02201
T . UNITED STATES
Under Massachusetts law, every person has a right to
access public government records. Not all records are (© orriceHouRs
public, and you may need to pay a fee to get them. Monday through Friday, 9 a.m. -5
p.m.

Contact Shawn Williams if you have any questions, or if you need help getting records

from the City of Boston.

boston.gov/departments/public-records
(Accessed August 31, 2018)



http://www.boston.gov/departments/public-records

Public Records Department
Web Page on Boston.gov cont.

PUBLIC RECORDS RESOURCES

GUIDE TO MASS. PUBLIC RECORDS
LAWY

PUELIC RECORDS LAW: MA
GEMNERAL LAW CHAPTER &. SECTION
7

boston.gov/departments/public-records

(Accessed August 31, 2018)

MAKING A REQUEST FOR PUBLIC
RECORDS IN MASS.

CITY OF BOSTON BIRTH. DEATH, AND
MARRIAGE RECORDS

APPEALING A DENIAL OF ACCESS TO
PUBLIC RECORDS

BOSTON POLICE PUBLIC RECORDS
REQUESTS



http://www.boston.gov/departments/public-records

Public Records Department
Web Page on Boston.gov cont.

COST OF PUBLIC RECORDS REQUESTS

PAPER COPIES OF RECORDS
City of Boston departments assume you would like electronic copies
of records if we have them. The cost of black and white paper copies

of documents is $.05 per page.

boston.gov/departments/public-records
(Accessed August 31, 2018)

RESEARCH COST

There is no cost for the first two hours of time we need to find
records. After two hours, the fee is usually no more than $25.00 per
hour. When we review a request, we will provide you an estimate of

how much the research will cost.



http://www.boston.gov/departments/public-records

Keeping Track of Requests and
Responses

The new law does not require municipal retirement boards to track all public records requests

e However, State agencies must track requests and send annual reports to the Secretary of State
e The Secretary of State sends an annual report to the Legislature
e Municipal retirement boards are not required, but are encouraged to track requests

e The suggested tracking would include (these are requirements for state agencies):

() the nature of the request and the date on which the request was received,;

(ii) the date on which a response is provided to the requestor;

(i) the date on which a public record is provided to the requestor;

(iv) the number of hours required to fulfill the request;

(v) fees charged to the person making the request, if any;

(vi) petitions submitted under clause (iv) of subsection (d) of section 10;

(vii) requests appealed under section 10A;

(viii) the time required to comply with supervisor of records orders under said section 10A; and
(ix) the final adjudication of any court proceedings under subsection (d) of said section 10A.




Requirements on Response to
Public Records Requests

Time is calculated now based on business days; this would exclude holidays and weekends:

e Arequestis considered received the first business day after receipt
e You must respond within 10 business days
e You may take up to 25 business days if you provide a detailed explanation
e Additional time may be granted based upon
o Mutual agreement with requester
o Grant of extension from Supervisor of Records

Records custodians must explain and its response may be appealed to Supervisor of Records




Fees Under the New Law

Summary of changes:
e Boards must waive the first two hours of search time; state must waive first four hours

e Boards may not charge more than $25.00 per hour for search time unless a waiver has been

granted by the Supervisor of Public Records; state has no waiver option
e Boards may charge no more than $.05 for paper copies of records

e Special fees for police and fire have been repealed

Some things have not changed:
e Government custodians may not charge for electronic copies of records

e State law and regulation generally overrule local ordinances for fees




Fees Under the New Law cont.

Under the new law you may no longer charge for time to review or segregate records unless:
e Redaction or withholding is required by law

o For example, student records, medical records, domestic violence records, other records

deemed not public by statute
e Permission granted in advance by Supervisor of Records, by stating:
o Exemptions applicable, stated with specificity
o Hours needed to redact
m  Must show why the number of hours is needed

m Must show person doing work is lowest paid person capable




Requesters With Unique Right
of Access

“Unique Right of Access” is pursuant to the provisions of 950 CMR 32.06(1)(g), if a requester or
requester’s representative (such as an attorney), has “a unique right of access by statutory, regulatory,
judicial or other applicable means”, a request for records will not be considered a G.L. ¢.66, 810 public

records request

Requesters with a unique right of access should be treated this way:

e Respond within ten business days
e Explain to requester she is seeking non public records
e Explain to requester why she has a unique right of access
o Student Records
o Domestic violence records
o Other specifically exempted record
e Inresponse do not inform requester of right to appeal, as this is not a response to a public
records request




Denying a Request for Records

As the presumption is that all records are public, a records custodian has a burden to:
e Cite an applicable exemption to the Public Records Law
e Explain how the exemption applies to the withheld or redacted portion

e Withhold or redact only the portion to which the exemption applies




The Attorney-Client Privilege

The Supreme Judicial Court found the privilege applies to government records
Requirements to cite attorney-client privilege:

e Explain that the exempt portion contains confidential information
e That information was shared between an attorney and client for legal advice

e The client has not waived the privilege
There is no “exemption” to cite as this privilege is based solely on case law

The statute and regulations state a response must include:

a detailed description of the record, including the names of the author and recipients, the date,
the substance of such record, and the grounds upon which the attorney-client privilege is being
claimed.

G. L. c. 66, § 10A(a); 950 CMR 32.06(3)(d)

See Suffolk Const. Co., Inc. v. Division of Capital Asset Management, 449 Mass. 444 (2007)




Records Management and
Retention

How long do | need to keep my records?

e Retention of records is determined bv the Supervisor of Records

MUNICIPAL RECORDS
RETENITION SCHEDULE

Quick Guide

http://www.sec.state.ma.us/arc/arcpdf/Municipal Retention Schedule 20161109.pdf
(Accessed August 31, 2018)




Attorney of the Day

The Division of Public Records provides an “attorney of the day” to assist any person seeking
information regarding the Public Records Law.

The hours of operation for the Division are Monday-Friday from 8:45 a.m. to 5:00 p.m.

The telephone number for the Division is (617) 727-2832, and the email address is
pre@sec.state.ma.us.




Appendix: There Oughta Be A
Law

The statutes and regulations discussed in this presentation include:
e G.L.c.66 - Duties of custodians, authority of Supervisor of Records
e G.L.c.4,87(26)- Exemptions to the Public Records Law

e 950 C.M.R. 32.00 - Public Records Access Regulations

The Secretary of the Commonwealth publishes a guide with case citations and other statutes:

e A Guide to the Massachusetts Public Records Law



https://www.sec.state.ma.us/pre/prepdf/guide.pdf

Appendix: There Oughta Be A
Law

There are numerous cases interpreting the Public Records Law. Here are citations of a few:

Attorney-client privilege - common law exemption:
Suffolk Const. Co., Inc. v. Division of Capital Asset Management, 449 Mass. 444 (2007)

Personnel records - first clause of exemption (c):
Wakefield Teachers Ass’n v. School Committee of Wakefield, 431 Mass. 792 (2000)

Police internal affairs records - first clause of exemption (c):
Worcester Telegram & Gazette Corp. v. Chief of Police of Worcester, 58 Mass. App. Ct. 1 (2003)

Settlement agreements - students with special needs:
Champa v. Weston Public Schools, 473 Mass. 86 (2015)

Public safety and terrorism - exemption (n):
People for the Ethical Treatment of Animals, Inc. v. Department of Agricultural Resources, 477
Mass. 280 (2017)







i Forfeltures:
= The “Post-
-k Bettencourt Era”

Massachusetts Teachers’ Retirement System

B Lauren Hatch, Esq., Associate General Counsel
MACRS — Fall 2018
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M.G.L. c. 32 815(4)

= “Forfeiture of Pension upon Misconduct”

= “In no event shall any member after final
conviction of a criminal offense involving
violation of the laws applicable to his office or
position be entitled to receive a retirement
allowance [...]”

= “Nor shall any beneficiary be entitled to
receive any benefits under such provisions on
account of such member.”

= “The said member or his beneficiary shall
receive, unless otherwise prohibited by law, a
return of his accumulated total deductions”

55
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Bettencourt v. PERAC,
474 Mass. 60 (2016)

Background

=Peabody PD Lieutenant acting as Watch
Commander

=Created 21 fake accounts on Commonwealth
HRD website to view Civil Service Exam scores
of other police officers

=Convicted of 21 counts violating G.L. C. 266
8120F, Unauthorized access to a computer
system

=As part of sentencing, member fined $500 per
count, for a total of $10,500, and lost his job.



http://katu.com/news/local/police-arrest-man-miguel-melendez-accused-of-firing-shots-in-vancouver-park-using-stolen-debit-card
http://katu.com/news/local/police-arrest-man-miguel-melendez-accused-of-firing-shots-in-vancouver-park-using-stolen-debit-card

Bettencourt v. PERAC, 474 Mass. 60 (2016)

= Appeals Court determined in 2012
that the crimes were related to
Bettencourt’s position.

= Sole issue on remand, and
ultimately at the SJC, was whether
the forfeiture of his pension
constituted an excessive fine under
the 8th Amendment.
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= “Excessive balil shall not be
required, nor excessive fines
Imposed, nor cruel and
unusual punishments
Inflicted.”

= First time SCOTUS used 8t Amendment
to halt a forfeiture was in 1998, U.S. v.
Bajakajian, 524 U.S. 321
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Bettencourt v. PERAC, 474 Mass. 60 (2016)

= Pension forfeiture is a fine for
purposes of the 8t Amendment

= Amount of pension forfeited: $659,000,
plus unknown amount for health insurance

= Was found to be an excessive fine in this case.

= Pension forfeiture constitutes
punishment

= Only happens following conviction and it
“cannot be imposed on an employee who
IS not convicted of committing such an
offense.”
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The “Bettencourt Test”

= STEP 1: “The amount of forfeiture is the first issue
to consider.”

= STEP 2: Consider “the gravity of the underlying
offenses that triggered the forfeiture.”

= Four Factors laid out by SJC:

= Nature and circumstances of his offenses

= Whether they were related to any other
illegal activities

= Aggregate maximum sentence that could
have been imposed

= Harm resulting from them.
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Massachusetts Teachers’
Retirement System

V.

Joseph Giordano

Superior Court Civil Action No.
2017-96-G (2018)
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Procedural Background

2004, Giordano retired from MTRS and began receiving a
pension

2009, he pled guilty in USDC to (1) count, violation 18 U.S.C.
8§ 1001, knowingly and willfully making a materially false
statement in a matter within the jurisdiction of the executive
branch of the U.S. Government.

2016, MTRS decision that Giordano had forfeited his pension
by committing a criminal offense involving violation of the
laws applicable to his office

2016, Giordano appealed to USDC

USDC ruled that the loss of retirement benefits is excessive
fine

MTRS appealed under M.G.L. c. 249 § 4.

July 9, 2018, argument heard on motion for judgment on
pleadings.

August 9, 2018, decision rendered, findings of district court
affirmed. 62




Facts, pt. 1

From 1992 — 2004, Giordano was the coordinator of
community education at Whittier Regional Vocational
Technical High School “Whittier”

As part of his duties, he assisted with professional
development of teachers, often using federal grant
money.

Some of those teachers were pursuing Master’s
degrees and took courses at Fitchburg State College.

Giordano arranged for Whittier to reimburse teachers
for those courses.

FSC requested Giordano help facilitate administrative
responsibilities associated with attendance of all
teachers taking courses and offered to pay him for
services.

Giordano accepted the offer and established an entity
called MDG to perform these duties. 63




Facts, pt. 2

MDG, under its arrangement with FSC, billed each
teacher a specific sum based on cost of attendance.

Most of sum was paid to FSC, but some kept as
administrative fee.

Giordano never informed Whittier that he was MDG.
“Realized this would be a conflict of interest.”

Giordano, as a Whittier official, was funneling money,
including federal grant money, through MDG, which
was a profit-making enterprise for him.

Giordano retired in 2004 and began receiving benefits.

Soon after, Haverhill School Committee initiated an
audit.

Giordano entered a guilty plea in 2009. 6




Facts, pt. 3

= False statement he admitted to: MDG was
charging Whittier for courses taken by its
teachers at FSC, and keeping a portion of
Whittier’'s money (which included federal grant
funds) as MDG’s administrative fee, without
revealing that MDG was Giordano’s entity, and
therefore he was profiting from Whittier’s fees to
FSC.

= 2010, sentenced to 3 years probation, $10,000
fine, and restitution of $15,049

= Amount of administration fees MDG had
charged Whittier

= Giordano paid the fine and restitution and
completed his probation.
65




Standard of Review

= Important to consider that standard of
review Is very limited.

= In certiorari review, a court “may rectify
only those errors of law which have
resulted in manifest injustice to the
plaintiff or which have adversely affected
the real interests of the general public.”

66




The “Bettencourt Test”

= Court adopts and applies test laid
out by SJC, using It as a guide to
determine whether or not it Is an
excessive fine.

= STEP 1: “The amount of forfeiture
IS the first Issue to consider.”

= Gilordano faced a forfeiture of
$1,313,444.40

= Not a disputed issue.

67




The “Bettencourt Test”

= STEP 2: Consider “the gravity of
the underlying offenses that
triggered the forfeiture.”

= Four Factors laid out by SJC:

= Nature and circumstances of his offenses

= Whether they were related to any other
illegal activities

= Aggregate maximum sentence that could
have been imposed

= Harm resulting from them.

68




The “Bettencourt Test”

= Court found factor 3 to be most at issue In this
case; aggregate maximum sentence.

= MTRS argument was that the court improperly
focused on the sentence actually imposed rather
than the aggregate maximum.

= Here, aggregate maximum penalty was 5 years in
Federal prison and $30,000 fine

[N = Court admitted that aggregate maximum

| sentence here was higher than the “relatively low”
penalties imposed in Bettencourt, but found that
even If the court focused on that exposure, it
likely would not have reached a different result.

69




Takeaways

 Bettencourt lays out very distinct
method of analysis for forfeiture cases

« (Good news, It gives many opportunities
to attack one or more “factors”

e Likely will need clearer guidance from
courts regarding “harm resulting” and
where to draw the line with the
“aggregate maximum sentence”

. MTR$4
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RETIREMENT SYSTEM
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Sexual Harassment
Policy

Thomas F. Gibson, Esq.



Sexual Harassment Policy

@ Defined legally: “Sexual harassment” means
sexual advances, requests for sexual favors, and
verbal or physical conduct of a sexual nature
when:

@ Submission to or rejection of such advances,
requests or conduct is made either explicitly or
implicitly a term or condition of employment or
as a basis for employment decisions; OR,



Sexual Harassment Policy

@ Such advances, requests or conduct have the
purpose or effect of unreasonably interfering
with an individual's work performance by
creating an intimidating, hostile, humiliating or
sexually offensive work environment.

@ Direct or implied requests for sexual favors in
exchange for actual or promised job benefits
such as favorable reviews, salary increases,
promotions, increased benefits, or continued
employment constitutes sexual harassment.



Sexual Harassment Policy

@ Broadly defined — clear examples of conduct
which may constitute sexual harassment
include, but are not limited to:

@ Sexual advances, epithets, jokes, written or oral
references to sexual conduct, gossip regarding
one's sex life; comments about an individual's
body or clothing, comments about an
individual's sexual activity, deficiencies, or
prowess.



Sexual Harassment Policy

@ Displaying sexually suggestive objects, pictures,
cartoons;

@ Unwelcome leering, whistling, brushing against
the body, sexual gestures, suggestive or
insulting comments;

@ Dissemination of sexually-explicit voice mail, e-
mail, downloaded material or websites.



Sexual Harassment Policy

@ Although obvious to some, others can be
clueless or insensitive, intentionally or
otherwise.

@ The “l didn’t mean any harm” or “he/she knew
| was only joking” defense is no defense.

@ What constitutes sexual harassment today is
markedly different than even a year ago.



Sexual Harassment Policy

@ All boards should consider Sexual Harassment
Training (which can include age, gender, race,
disability and religious sensitivity training).

@ At a minimum, boards should adopt a Sexual
Harassment Policy. (See sample.)

@ Failure to do so could be considered a breach of
fiduciary duty to protect the system’s assets in
the event of a claim for monetary damages.



Sexual Harassment Policy

@ MACRS Fiduciary Insurance Policy precludes
coverage of claims involving sexual harassment.

@ Potential personal liability of individual board
members and could result in removal of board
member by PERAC, termination of staff and
unwanted media attention.

@ Takeaway: Think before you speak or act, and if
you have to think about it, don’t say it or do it.



The Legal Panel
Thanks You For Your
Time And Attention



Blackacre Retirement Board
Sexual Harassment Policy

. The Blackacre Retirement Board supports an employee’s right to work in an
environment free from sexual harassment. All employees and board
members have the right to be treated with respect and dignity. Accordingly,
reference to “employees” in this policy shall also include board members.

. It 1s the Blackacre Retirement Board’s policy that no employee may harass
another, nor should a board member harass an employee or fellow board
member. In addition to sexual harassment, harassment is also illegal when
harassment is based on age, color, disability, gender, gender identity/
expression, national origin, race, religion, ancestry, sexual orientation,
veteran or marital status, physical appearance, or any other basis applicable
under federal or state law.

. This policy applies to all terms, conditions, and privileges of employment,
including but not limited to recruitment, hiring, performance reviews,
training, development, promotion, transfer, compensation, benefits,
educational assistance, layoff and recall, social and recreational programs,
assoclate facilities, termination, and/or retirement.

. Sexual harassment is behavior directed towards employees on the basis of
gender, and can include sexual advances, requests for sexual favors, or verbal
and physical conduct of a sexual nature when: (A) submission to such conduct
1s made either explicitly or implicitly a term or condition of employment; (B)
submission to or rejection of such conduct is used as the basis for making
employment decisions; or (C) such conduct has the purpose or effect of
unreasonably interfering with an individual’s work performance or creating
an intimidating, hostile, or offensive working environment.

. While it is not possible to list all additional circumstances that may
constitute sexual harassment, the following are examples of conduct which
may constitute harassment depending on the circumstances: sexual
advances, whether involving physical touching or not; requests for sexual
favors in exchange for actual or promised job benefits, such as favorable
reviews, salary increases, promotions, increased benefits or continued
employment; use of sexual epithets; written or oral references to sexual
conduct; gossip regarding one’s sex life, comments on an individual's body or
clothing, comments about an individual’s sexual activity, deficiencies, or
prowess; displaying or distributing sexually suggestive objects, pictures
(including inappropriate computer screensavers and emails) or cartoons;
dissemination of sexually explicit voicemail, email, graphics, downloaded
material or websites; leering, whistling, brushing against the body, sexual



gestures, suggestive or insulting comments; inquiries into one’s sexual
experiences; discussion of one’s sexual activities; and, assault or coerced
sexual acts.

6. It is possible that any employee may, in the normal course of work, be
assigned to look at information, published on the internet or elsewhere. If
any employee is asked to look at any such information which the employee
finds personally offensive, it is that employee’s duty to promptly consult the
manager, the Executive Director or the Board Chairman. Best efforts shall
be made to reassign the work.

7. If an employee has any questions about what constitutes harassing behavior
the employee should ask the supervisor, the Executive Director or the Board.

8. Harassment of board employees by non-employees is also be a violation of
this policy. Any employee who experiences harassment by a non-employee, or
who observes harassment of an employee by a non-employee, shall report
such harassment to the supervisor, the Executive Director or the Board.
Harassment of members of the retirement system by employees or board
members is also strictly prohibited.

9. If any employee believes that he or she has been subjected to sexual
harassment, the employee is strongly encouraged to inform the Board.

10. Any reported incident will be promptly and thoroughly investigated. While
each investigation will proceed as the particular circumstances warrant, an
investigation will involve an interview with the employee making the
complaint and interviews with persons identified as witnesses or having
knowledge of the incident or conduct. All persons will be instructed to treat
the investigation as confidential and not to discuss the allegations with other
persons, particularly those not involved in the incident or investigation, but
complete confidentiality cannot be guaranteed. Any form of retaliation
directed towards an individual who makes a complaint or who participates or
cooperates in an investigation is unlawful and will not be tolerated.

11.If, as a result of the investigation, it is determined that any individual
engaged in conduct that either constitutes harassment or otherwise violates
Board policies, appropriate remedial or disciplinary action will be taken.
Such actions could include eliminating contact between the employees
involved in the incident, mandated training and/or counseling, suspension,
demotion or immediate termination. The Board will also meet with the
employee to ensure that any improper conduct has stopped, and that there
has been no discrimination or retaliatory action against the employee or
witnesses.



12.An environment free of sexual harassment is not only the law, it is
fundamental to the culture of the Blackacre Retirement Board. While the
Board hopes that any employee who believes that he or she has been sexually
harassed will immediately bring the matter to the attention of the supervisor,
Executive Director and the Board, employees also have the right to contact
the state and/or federal employment discrimination agencies which enforce
the law against sexual harassment and discrimination:

Massachusetts Commission Against Discrimination
One Ashburton Place, Sixth Floor, Room 601

Boston, MA 02108

(617) 994-6000

Equal Employment Opportunity Commission, Area Office
John F. Kennedy Federal Building,

Government Center - Fourth Floor, Room 475

Boston, MA 02203

(617) 565-3200

To be automatically connected to the nearest EEOC Field Offices in other
locations, employees should call 1-800-669-4000. Each of the agencies has a
short time period for filing a claim (EEOC — 180 days (the 180 calendar day
filing deadline is extended to 300 calendar days if a state or local agency

enforces a law that prohibits employment discrimination on the same basis);
MCAD 300 days).

EMPLOYEES MUST NOT ASSUME THAT THE BLACKACRE
RETIREMENT BOARD IS AWARE OF AN EMPLOYEE’S SITUATION.

EMPLOYEES SHOULD REPORT ALL INCIDENTS OF
HARASSMENT TO THEIR SUPERVISOR, EXECUTIVE DIRECTOR,
OR THE BOARD.

ADOPTED BY VOTE OF THE BLACKACRE RETIREMENT BOARD,
NOVEMBER 1, 2018
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